To: CN=Jason Gildea/OU=MO/OU=R8/0O=USEPA/C=US;CN=Lisa
Kusnierz/OU=MO/OU=R8/0=USEPA/C=US@EPA;CN=Peter
Brumm/OU=MO/OU=R8/0=USEPA/C=US@EPA][]; N=Lisa
Kusnierz/OU=MO/OU=R8/0=USEPA/C=US@EPA;CN=Peter
Brumm/OU=MO/OU=R8/0=USEPA/C=US@EPA[}; N=Peter
Brumm/OU=MO/OU=R8/0=USEPA/C=US@EPA]]

Cc: 1i

From: CN=Tina Laidlaw/OU=MO/OU=R8/0=USEPA/C=US

Sent: Mon 3/21/2011 3:29:38 PM

Subject: Fw: FYI, draft letter on SB 367 sent to Richard Opper today by Jim Martin
MT SB 367 Letter March 2011.pdf

FYI-

Tina Laidlaw

USEPA Montana Office

10 West 15th Street, Suite 3200
Helena, MT 59626
406-457-5016

From: Tonya Fish/R8/USEPA/US

To: bbukantis@mt.gov, mbostrom@mt.gov, msuplee@mt.gov, gemathieus@mt.gov, "Massman,
Claudia" <clmassman@mt.gov>
Cc: Ron Steg/MO/R8/USEPA/US@EPA, julie DalSoglio/MO/R8/USEPA/US@EPA, Tina

Laidlaw/MO/R8/USEPA/US@EPA
Date:  03/18/2011 03:26 PM
Subject: FYI, draft letter on SB 367 sent to Richard Opper today by Jim Martin

0012112



SR ST,

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 8
1595 Wynkoop Street
DENVER, CO 80202-1129
Phone 800-227-8917
http://www .epa.gov/region08

3-16-2011 DRAFT

Ref: 8EPR-EP

Richard Opper, Director

Montana Department of Environmental Quality
1520 E. Sixth Avenue

P.O. Box 200901

Helena, MT 59620-0901

Dear Richard:

ter regarding Senate Bill 367 (SB
neric nutrient criteria, and

1 effort The Environmental
proaches and near-term

I am writing in response to your March 10, 20
367). We agree that Montana is a leader in development o

2

/ tandafds, as discussed in 40 CFR Section 131.13. EPA’s
as been that variances may be granted in situations where

Counsel No. 58, Mar 1977, published in part at 44 Fed. Reg. 39508 (July 6, 1979)).
Therefore, in order to grant variances for nutrients, the State must demonstrate that attaining the

numeric nutrient criteria that are protective of Montana’s designated uses is not feasible based on
one of the six factors listed in 40 CFR Section 131.10(g).

Our first concern with SB 367 is that it appears to exempt the State and all dischargers
from the federal requirement to demonstrate that attaining the designated use is not feasible due
to one of the factors in 40 CFR Section 131.10(g), specifically the factor based on “substantial
and widespread economic and social impact” in 40 CFR Section 131.10(g)(6). The bill says
MDEQ “shall” approve individual and general variances based upon adequate justifications,
however the bill explicitly states that “advanced treatment technologies for removing nutrients
will result in significant and widespread economic impacts.” EPA views this language as
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removing MDEQ’s discretion to determine, on a case-by-case basis, whether a variance
justification sufficiently meets the federal requirements at 40 CFR §131.10(g) and whether such
variances should be granted. States have discretion in what type of variances it may grant,
however each discharger must be able to demonstrate how it meets the requirements for the
variance. For individual discharger variances, the State must have a record basis to demonstrate
that it is infeasible for a discharger to meet its water quality-based effluent limits derived from
the applicable designated use and associated criteria based on one of the factors at 40 CFR
Section 131.10(g). If the State chooses to develop a technical rationale based on the 131.10(g)
factors to apply to multiple dischargers, the State must have a record basis that demonstrates how
the technical rationale applies to each individual discharger. We recognize and support the
State’s efforts to strive for incremental progress to advance reduction of nutrients. However, the
legal basis for a variance is limited to the factors provided in 40 €FR Section 131.10(g). EPA is
not aware of such a demonstration supporting the effluent limits cu ly included in SB 367.

Second, SB 367 allows the state to approve an “altetnz here a “permittee
demonstrates that achieving nutrient concentrations ¢stablishe individual or ge neral
nutrient standards variance would result in an insigt 1

to work collaboratively with MDEQ on developing defensible
riances for individual dischargers and multiple dischargers

Section 131.1
demonstrations

We commend MDEQ for all of the hard work and commitment to adopting numeric
nutrient criteria. EPA will continue to support MDEQ’s efforts to advance our mutual goal of
protecting and improving Montana’s surface waters.

Sincerely,

James B. Martin
Regional Administrator
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